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Dear Mr. Adler:

Thank you for your letter dated June 14, 1993 requesting "nadministrative opinion concerning the executive exemption under Section 1
of the vario'J~ !:"!~"""rial Welfare Commission (J\lvr:) Wa~e Orders.

\ ./ Since, ::', part, your letter deats with the app1Jcat.':'E~i';"; 11;"':'c£dlcaselaw interpreting the Fair Labor Standards Act's (FLSA) administrative,
managerial and professional exemptions to the IWe Wage Orders, we think itwould be helpful to first outline how federal low differs from state law and
how those differences impact the Division of Labor Standards Enforcement's
(DLsEl policies.

DIffERENCES BETWeEN FEDERAL AND STATE LAW

The federal FLSA provides thi1t the minimum wil.ge .lndovertime provisions of the Act do not apply with respect to:

"Any employee employed in a bona fide executive,
administri1tive or professional capacity (induding any
employee employed in the capacity of academic'
administrative personnel or teacher in elementary or
secondary schools), or in the capacity of an outside
salesman (il.S such terms are defined and delimited from
time to time by regulations of th.e Secret<lry lof Laborl,
subject to the provisions of subchapter II of chapter 5 of
Title 5. except that an employee of a retail or service
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establishment shall not be excluded from the definition of
employee employed in it bona fide executive or
<'ldministriltive capacity because of the number of hours in
his workweek which he devotes to activities not directly
or closely related to the performance of executive or
administrative activities, if less than 40 per <en.tum of his
hours worked in the workweek are devoted to such
activities) ......

Section 1 of the California IWC Wage Orders provides th"
following exemption for administrative, executive and professional
employees:

"(A) Provisions of Section 3 thtough 12 shall not apply to
persons employed in administrative, executive, or
professional capacities. No person shall be considered to
be employed in an administr<l.tive, executive, or
?rofP'S5it'lr"lill capacity unlp.~C' 0:'.:? ~~ ~l-te following
conditions prevails:

(lj The employee is en&.ged in work which is primarily
intellectual, manageri<liJ, or creative, Olnd which fC?'quires
exercise of discretion and independent judgment, and for
which the remuneration is not less than $900 1 per
month..... "

As you can see, the language of the FLSA differs substanti,illy
from that of the !We Wage Orders. The F1.SA simply requires th<l.t theemployee be "employed in the capacity" of an executive, while the IWe WageOrders require that (in addition to the remuneration test) the person be
"engaged in work which is prirnu.rily 2 intellectual, managerial, or creative,
and which requires exercise of discretion and independent judgment."
However, probably the most important feature"of the FLSA which sets It apartfrom the IWe Wage Orders is the f<lct that Congress .,nowed the Secretary ofLabor to "define and delimit~ the terms ~executive, administr.Jtive and
professionaL" In California, on the other hand, the IWe, ;md not the

1 Some of the Wage Orders require a remuneralion level of $1150 per month.
2 Section 2 of the Wage Orders defines the word "primarily" to mean "more than one·hale While the word "primarily" is also used in the federal regulations, 11 is not............ defined. For the purposes Of the federal regulations. the federal couns have interpreted·primary" according 10 its dictionary definition as ·principal- or -chief" and havedeclined 10 es1ablish a lime criterion such as "more than one·half,·
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Division, has the responsibility for defining these key terms in the WJgeOrders.

In response to the directive of Congress, the Deparbnent \)f Laborhas promulgated regul'ltions which "define 4lnd delimit" the terms executive/
administrative and professional. For instance, the federal regulations beginby describing an individual "employed in a bona fide executive.....capadty" asone:

"(a) Whose primary duty consists of the management of
the enterprise in which he is employed or of a customarily
recognized department of (sic.) subdivision thereof; .. ,"

The federal regulations contain both a "long test" and a "shorttest" for determining the exempt status of workers. The "long test" ha~~ a
threshold salary requirement ($155.00 per week) and has three additional
requirements: (1) the employee must have authority to hire or fire (or his or
her recommendatir'l'l in t"is re~MrI ml'ji. ~':' ~ivpn wp;!!ht): (2: ti",: :::::,-.lny,:.p
musl customarily and iegularly ~xercise d;s(p,;:'iol1i.liy t-'owcrs: and t3J tho)
employee Inust not elevate mo:~ "h..n ~ ~r cehi. ::;; lli! ....r :ter time ~'"
activities not "closely related" to m<lnngement duties. The "short test" looks
initially to an enhanced salary requirement (at least $250.00 per week) Jnd
then requires only that (1) the "primary duty" of the employee be mamlgeri011;
and (2) the employee must regularly direct the work of at least two othl"T
employees. Under this "short test," the alIoc;]tion of the employee'S time is
not in issue.

The lise of the differing criteria in the "long test" and "shl'It test"
depending on the amount of the salary paid was a decision made by the DOLbased upon enforcement costs. On the other hand, the IWe has no salt,ry test(only a "remuneration" test) in the Wilge Orders, and the DLSE has not beengiven the discretion to set a salary test as has the Department of Labor.
Therefore, it is not feasible to utilize the federal regulations 10 determine
whether one is exempt under the IWe Wage Orders. However, even if wewere not faced with the problem of the salary test to determine the
appropriate criteria to be used, the primary consideration under either the
federal Rlong test" or "short test"' is the "prirncuy duty" of the worker; underthe !We W<lge Orders, the emphasis is upon the type of work the employee is"engaged in."

The "prim<lry duty" test as defined by the federi'll courts is bestsummed up by the I,nguage in 001100011 v. Burger Killg, 675 F2d 516 (2nd
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Cir. 1983) which held that "an employee can manage while performing otherwork, and (that] this other work does not negate the conclusion that hisprimary duty is management." That same court stated that "one can still be
'managing' if one is in ch.uge, even while physically doing somethinj..; else,"

Unlike the federal regulations which look to the "primary duty"
of the employee. the IWC Wage Orders emphasize the type of work the
employee is "primarily engaged in." In addition, the IWe adopted a
definition of the word "primarily" to mean "more than one-half the
employee's work time," While the IWC did not define the term "eng;)ged
in," the dictionary definition is: "[1)0 involve oneself or become occupied"(American HeritClge Dictionary, New College ed., p. 433), Thus, the term
"primary duty" used by the federal government in the enforcement of the
Fair Labor Stand<trds Act has little relationship to the term "engaged ill workwhich is primarily" used by the DLSE in enforcing the IWC Wage Orders.

As the federal courts have pointed out, an employee whose"prim;:-j' til1ty" i~ management may manage> "pvpn while phy!='~.:;;:ny d0in~
sOrTIt?thing elsp" and such an arr.mgement would not ~. inconsistent with tht-''--" :t>dp;Cl' reg1J.~7'~vns. The lWC Wase Orders, on the oti~i!; n..i.ILl, :~'iuir(> ~~o;:
Division to ascertClin the type of work the individual is actually doing or
"engaged in" (e.g., "managerial" or "production or sales") und count the time
on either side of the exempt/nonexempt ledger. The DLSE policy IS to givecredit for all time spent in managerial work: but not to credit time toward
managerial time when the actual work the employee is "engaged in" al the
moment is production or sales work.

DIVISION ENFORCEMENT POLICY

The Division takes the position that any time related to
management which may be logically separated from production or sales timemust be counted towards the manageriill duties of the employee. Man.lgerialduties muSt include the supervision of at least two other employees wlth
either the concomitant right to hire and fire or the right to recommend hiringand firing where such recommendation is given serious consideration. The"management" employee must regularly exercise discretion and, unlikl~ the
federal regulations, must also exercise independent judgment. 3 '

3 The federal regulalions require the exercise of Mindependenl judgment" in order toqualify lor exemption as an administrative employee. but. unlike the lWC Wage Orders.
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Discretion implies that one has a choice to make but doe~~ notmean that exempt employees must enjoy the right to devi<lt~ from an
employer's policies or procedures which allow for some discretjon. However,if those policies Clnd procedures so tightly restrict the manager's ability to
make an independent judgment on mJ.Uers of any consequence, the manager
will not be exempt.

Management duties may vary in specifics depending on the
industry or the job classification, but must include the above cited
minimums. Some examples of management duties which DLSE will .,cceptinclude:

Interviewing and selecting employees; training
employees; setting of rates of pay and hours of work.;
directing the work of employees; maintaining production
or sales records; appraising work performance;
recommendin2' chal"lg~~ ;!' ~.atus: handling complaints:
disci!Jlini:lg employt'p.s; planning work schedulco;;
=~tern"..!.:"l;.;-.~ l.'·ch'~~I.fu.es to =-= used; apportioning work
among workers; determining the type o{ materials,
supplies, machinery or tools to be used; controlling the
flow and distribution of materials, merchandise or
supplies; controlling revenue and expense; and providing
for the ,"fety of employee, and property.

The above list is not indusive or exclusive. It must also be
noted that one may be employed to perform some of the above, while not
employed as a manager or supervisor. For instance, some of the dutie~
described above may be done by employees with no supervisory authority.While those employees may (or may not) meet the criteria {or exemption as
administrative employees, they would not be exempt under the executive
classification.

Any time taken away from production or sales work and
devoted to any managerial work (no matter how short the time span may be)
is considered manageri.tl work and must be counted as exempt work.
However. the empioyee milY not be "engaged in" two jobs at once. ThE'"question asked in your letter is basically how does one determine wh<'lt

there is no requirement that the emplOyee exercise ~independenl judgmenr 10 qualifyfor the executive (managerial) exemption.
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llctivity an employee is "engaged in" when two activities me per{ormt"dsimultaneously.

One of the examples you give in your letter involves an
employee whose work includes composing letters, etc., but the employee uses
a word processor to accomplish it. You state "although the mechanical workof operating the word processor would be considered to be non-exempt workif performed by a secretary or a employee whose duties were limited to word
processing, all of the time spent operating a word processor by an otherwise
exempt employee should be considered to be exempt time if the exempt
employee is composing or editing a document suffidentJy related to hiSexempt duties."

In this particular example, the employee would be "engaged in"
the work of composing or editing the document. The activity of word
processing would be incidental to the prim<\ry activity that the employee isengaged in at the time.

The second example that you give in\'olv(~s J m.<lnag'~r who maybe ..,aitin~ ror custome.:',:, in:., {.:;: ... "ubs•.:.~~c\: fr'lrti::.u 01 th1.: ~:lne is not
actually making or aUempting to make sales or performing service <\ctLvities.You state that "during that time it is also his job to consider such matters ashow he C<tn caus!;? his establishment to perform more efficiently and more
profitably; how he can motivate or otherwise <1ssist his complement of four ormore service employees ~o perform their functions more effectively, h()w hecan resolve ..ny employee or other problems which have arisen; whether
each of these employees is doing his or her job in an adequilte manner; howcorrective action can be taken with regard to any such employee who is. not
adequately performing; and whether his inventory is proper."

Once aguin this employee is "engaged in" work that IS exempt.The fact that he also may be waiting for customers is incidental to the work
that he is "engaged in." During the times between customers, the manageruses his or her discretion and independent judgment to decide what otherexempt work must be done. Of course, if the employer required employees to
do specific nonexempt work (such as stock work, dusting counters, elc.)
during the times between customers, the nonexempt work would be
considered just that... none:'(empt work. and would be counted as such.

A more striking example would be if the man<lger sent his salesstaff to lunch because he knew it would be.1 slow time, preferring 10 have theS<11es staff at the store during the peak sales period. During the time that the
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sales st..,ff is out to lunch. the rnan<1ger is the only employee who can ......ait on
customers when they come into the store. Assuming that the manager
satisfies all of the other exemption requirem~nts, it would not be assumed
that this time between customers would be considered nonexempt. The
manager used independent judgment to determine the best use of star! time
and would be engaged in other exempt activities during the time thef(~ are no
customers to be wClited on. While the actual time spent selling may b.!
considered nonexempt, the assumption should not be that all other time
between customers is also automatically nonexempt.

The determination of what activity an employee is tteng«ged in"is dependent on the facts of the individual situation. One activity can be
nonexempt under one set of facts and exempt under another. For example, am«nager's immediate supervisor is flying into town. The manager m.nkes
the decision to drive to the airport and pick up his supervisor so that they can
talk privately on the way back to the office. If the manager had sent a clerk topick up the supervisor, the clerk would be "engaged in" the nonexempt
::C~!V;h' flf drivinl!: to the airport an(i .,jr1ci"2 UO the suor.;·~·j~or. On th{~ other, . _ r... .
h<:l:'\d. the mamll::er decded the best use of his time "":loS to drivI! to the airport
:>V lnA~ ;..~ could spend time with hiS supervlsor d~cu~~.;-.o ,;\e b~i:,~~.;o,. T!":=
presumption would have to be that the manager was "engaged in" exem.ptactivities related to the planning and evaluation of his business. The f,)et that
he was driving to and from the airport was incidental.

In terms of enforcement, the Division takes the position that ifan employee fulfills all of the other requirements of the managerial or
executive exemption, the presumption is that the activity the employee is
"engaged in" is probably exempt unless the facts prove to the contrary. Thispresumption is logical if one considers that an employer is not going t(· allowan employee to supervise two or more workers and exercise discretion and
independent judgment on matters of consequence, and then <\How that
employee to do primarily nonexempt work. This would not only be illogical.it would also be unrealistic.

Since the determination as to whether an employee is exempt or
nonexempt is done on a case·by-case basis depending on the specific filets
involved in each situation, the Division does not give blanket approvals oropinions concerning the exemption status of a group of employees. WI!: will,however, provide the criteria for eva!u.::tting the exemption st.:ltus so lh<1t
employers can realistically assess whether an employee is exempt or
nonexempt. I hope that this letter clarifies the Division's policy concerningthe determination of what activity an employee is "primarily engaged In"

1993.07.06



James N. Adler
July 6, 1993
PageS

when eVilluating the exempt status of that employee under the managerial orexecutive exemption provided in the IWC Wage Orders.

Very Truly Yours,

I ,
'I'. (I/t!iti,? 1- .....:j/{/((JlJttJL~

Victoria L. Bradshaw
State Lobor Commissioner

cc: Regional Managers
ISenior Deputy Labor Commissioners
H. Thoma~ Canor:, C~:::: C:oum,pl
~imon Reyes, Assistant Chipf

''--'" Ka..:: ·liJ;'t'~. F;..~eubve ;)irectoT, IWC
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June 14, 1993

VIA fEDtRAL EXPRESS

Ms. Victoria L. Bradshaw
State Labor Commissioner
State of California
455 Golden Gate Avenue
San Francisco, CA 94102

Re: Managerial Exemption

"­I·.....

1.

Introduction

We are writing on behalf of a client to request an
opinion with regard to a particular aspect of the executive
exemption under Section 1 of the various Industrial Welfare
Commissioner orders. More particularly, our question concerns
the manner in which this exemption is to be applied to the
managerial employees of certain retail service establishments.
Typically such establishments are managed by a manager and an
assistant managcu and employ four to ten service emplc,yees
whose work is supervised by the manager and assistant manager.

The wor~ of the ~ervice employees is largely m~nual and,
except when a manager or assistant manager lends a hand, is
totally different in nature from the work of the manager and
a~$istant manager. Because establishments of the type at
issue are generally open more than eight hours a day, seven
days a week, there ar£ a number of whole or partial days each
week When the assistant manager is in sole charge of the
operations of the establishment. In addition to managing the
establishment and supervising its service employees, such

AD£.II061C."
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managerial and assistant mangers are responsible for the sale
of the establishment's good and services.

The particular question which is the focus of this
letter COncerns how II pr imarilyll, as used in section 1 of the
Industrial Welfare Commission Order, is to be applied in
accounting for the activities of managers and assist~nt

managers of retail service establishments of the type
discllsSQd in this letter. Th~ starting point for our analysis
has been Section 10.61 of the Division'S Guidelines, which
provides in pertinent part:

An eKecu~ive is one who is in charge of a
unit with permanent status and function
and who ordinarily supervises the
activities of others. In order for an
employee to be exempt as a bona fide
executive. ~ the following tests must be
tllet:

\6) .tue tJCLl\IQ;-Y ...III~i· "lI.:~t t·e
management of the enterprise. or of a
customarily recognized department or
subdivision;

(b) In most cases, the employee must
customarily and regularly direct the work of at
least two or more other employees therein;

(c) The employee roust have the authority to
hire and fire, or to command particula~ly

serious attention to his or her recommt~ndations

on such actions affecting employees;

(d) The employee must customarily and
regularly exercise discretionary powQr:

(e) The employee must devote less than 50
percent of work time to activities not directly
and closely rQlated to managerial dutios. This
test must be met even if the employee is in
"sole charge" of an establishment.

AO[l:061 C.IIP
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II.
facts

Our particular question arises in the context of managersand assistant managers who are responsible tor t~e managementand profitability ot their stores and who in carrying outthese responsibilities, direct the work of two or more otheremployees; interview potential new employees and makemeaningful recommendations with regard thereto; evaluate theperformance of current employees; entertain and resolveemployee complaints; suspend, terminate or disciplineemployees or make meaningful recommendations in this ~egard;plan, determine and distribute work; conduct safety m~etingsand train employees with respect to safety and other issues;send employees home early as a management tool to controlpayroll coSt5 where the manager or assistant manager projectsinSUfficient need for their services; authorize overtlme work;ensure that the appearance of their store 1s maintainftd;ensure that t~~~~ ~torp.'~ m~~~inery opp~=~~~ in " ~~~Q mG~~Dr:and ensure that their store maintains adequate product:'-..I ;nvP:"f"~·ry. ::::. ...~ ..-i":s, and tools. J:n aJ.I.oi.1\...i..un, t.~H? nr~_ ...::,:,~= am\assistant manager are responsible for making sales of theirstores goods and services and for ensuring that the company'scustomers are satisfied. Some managers and assistant managersalso spend some of their time performing service functions ofthe type performed by the stores' service employees. forpurposes ot this letter we will assume that all manag~rs andassistant managers work an eleven hour day, of which bcumulative total of four hours are spent making or attemptingto make sales of the establishment's products and services orperforming service and other functions. I All managers and

lIn fact these amounts will vary somewhat. The work daywill generally range from nine to eleven hours in length andthe time spent making or attempting to make sales willqenerally vary from one to three hours per day with the timespent performing service and ministerial functions varyinginversely from three hours to one. We believe, however, that~ the numbers we have presented in the text fairly prQsent thelegal issue addressed in this letter.

AQU061t •....,
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assistant managers1 are paid substantially more than $1,150
per month.

III.
Discussion and Refinement of Specific Issue

With the exception of making sales and performing service
functions, the duties set forth above have all been recognized
by the Division as managerial and there are many decisions,
including many reported. federal decisions, which recognize
that managers and assistant managers who perform these duties
are performing exempt work essential to the successful
operation of their establishments.

In California, however, a particular issue arises by
virtue of the definition of "primary" and the statement in
Section 10.61 that "making sales" is an example of a non­
exempt duty. Although it is our belief that in many instances
1T'~k j no ~~ 1.~ ... ar.~ rll'''rff'll''"'r.liJ''l" ~~mt: ~c::c.. i,:,,"? ~!,If I'It"hQr funr.r ;.:-:-:!
require zUfficien~. discretIon .a.nd indeDendent iUdgment 3nd are
","lll:.L.i\.~i~~tl·:j' r~:atE-i t: ... ,',an... ;"" ..:i.:..1.. '·:;.,rx so as prope:. J.y tv De
classified as exempt, for purposes of this letter we are not
challenging the fact that time actually spent in thes~

activities will normally be classified by your Deputy Labor
Commissioners as non-exempt.

Because it is the responsibility ~f the managers and
assistant managers to be concerned with the oper3tion and
profitability of their store at all times and to be sure at
all times that the other employees are properly perfo~ming

their work, we believe that All of their hours should be
recognized as hours spent performing exempt work for purposes
of applying the fifty percent/"primarilyll test. even it some of
this same time is also spent performing work which would
other~ise be considered to be non-exempt. After all, it is
readily apparent, as has been recognized under the Fair Labor
Standards Act. that except and non-exempt work can be carried

1The assistant manager is generally in charge of the
store for two or more days out of avery week as well as being
responsible for the store during periods of time when the
manager is on vacation or ill. In addition. the ~ssi~tant

manager works with the manager as part of a management te~m;

it is the responSibility of both to ensure that all management
functions, including employee supervision and customet
satisfaction, are consistently performed.

1993.07.06
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out simultaneou51y. See, fQt example, Qonovan v. Burgee King,
675 F.2d 516, 521 (2d Cir. 1982) ("much of the oversight of
the operation can be carried out simultaneously with the
performance of non-exempt work"); Pagdy v. Smith, 20 W.H. CasE'
1176, 1177 (W.O. La. 1973) ("Even during the time in Which he
was engaqed in some menial capacity, his supervisory
responsibility for the store and its employees contir,ued").

A good example of why this is so is provided by an
employee whose work includes composing on a word processor.
Although the mechanical work of operating the word processor
would be considered to be non-exempt work if performed by a
secretary or an employee whose duties were limited to word
processing, all of the time spent operating a word processor
by an otherwise exempt employee should be considered to b~

exempt time if the exempt employee is composing or editing a
document SUfficiently related to his exempt duties.

This same "-,:,,",,,1". Sht"ll'lti ~~l'~:' to our h~pnt:~~Li::::.~

situation. Even when a manaqer or ac;slstant manager u::
enqagee i:-. sal..:..io v': S..,....... ic~ ~:::'";: ;vi::ie:,:. ;'.0:: ,·ern ... ;.:-.,," ~.:.;;::,.,,"sible

for the operation and management of his store. Moreover, as
he performs such activities he can simultaneously perform such
clearly managerial work as observing and evaluating his
employees and the operation of his store.

EVen if your Division should not recognize that a
managerial employee may be observing and evaluating how
employees are performing their duties or may be thinking of
how to better operate his store and thus be performing exempt
work while 11e is making or attempting to make sales Ct·
performing service activities, it would still be necessary,
under the hypothetical we are discussing, to find that the
managers and assistant managers in question are exempt
employees because they are engaged in wor~ which your division
has considered to be non-exempt for only four of their eleven
hours, This result should follow, moreover, even if such a
manager or assistant manager is waiting for customers during a
suastantial portion ot the time he is not actually ~aking or
attempting to make sales or perfor~ing service activi~ies. tor
during that time it is also his jOb to consider such nlatters
as ho~ he can cause his establishment to perform more
efficiently and more profitably; how he can motivate or
othQcwise assist his compliment of four or more service
employees to perform their functions more effectively; how he
can resolve any employee or other problems which have arisen;
vhether each of the5e employees is doing his or her job in an

ADU061t.WP
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adequate manner; how corrective action can be taken Io'ithregard to any such employee who is not adequately performing;and whether his inventory is proper. Each of theser@sponsibilities, of course, involves performing exempt work.
In sum, under the circumstances, it is our opinion thatall time on the job (and a great deal of time off the job aswell) spent by the managers and assistant managers d~scribedin this letter, including time when the managers or assistantmanagers may also be waiting for customers, must be f~und toexempt time for purposes of applying the fiftypercentj"primarily" test. Moreover, even if time actuallyspent in sales or service activities is considered as beingtime spent only in non-exempt activities, the manager3 andassistant ~anager5 in our hypothetical would nevertheless beproperly classified and paid as exempt executives employees,for in the specific hypothetical discussed in our letter. noless than seven hours each day would be considered to be timesoent .i. •• ':~::::::"'I'Ot activities and no ::",!",p than fl')ur :I~'I"'~ eachday could be conRidered as non-exempt time.

It is our opinions in this regard which we are askinq youto confirm. We believe our analysis and conClusions are notonly consistent with the Industrial Welfare CommissionerOrders and with reality, but also important to our St~te andits communities, for it is essential for the etfectivl.!operation of many small retail service establishments thattheir managers and assistant managers function, and think. ofthemselves, as exempt members of management.

If we can be of further assistance to you by providingadditional information or analysis, please let us xno~. weare most anxious to have the Division recognize the exemptstatus of managers and assistant managers of the typediscussed here.

Sincerely,

'z:?!:/;~,~/~y;~
~ . ..-/ c../ r c:....?JCime~-;"" Adler .-JNA:dsb

AOEIt061C.lP
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